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Fischer v. Lee and Others. 

Supreme Court of Appeals: At Richmond. 
March 15, 1900. 

1 . Sales — Fraud — Bona fide purchaser from fraudulent vendee. Where a vendee 

who has purchased goods on false representations, transfers them to a bona 
fide purchaser for value, the tatter's title cannot be impeached by the original 
unpaid seller. 

2. Pledgees — Assignees — Purchasers for value. Pledgees and assignees for bene- 

fit of creditors are purchasers for value. 

3. Bona Fide Purchaser — Notice of grantor's insolvency — Usurious transactions. 

Mere notice by a pledgee that the pledgor is insolvent and pressed for money, 
and is borrowing at usurious rates, is not sufficient to affect the edgee with 
notice of the pledgor's intent to defraud creditors. 

4. Fraud — Bona fide purchaser— Notice. Knowledge of facts sufficient to put a 

purchaser upon inquiry, is equivalent in contemplation of law, to actual 
knowledge of hidden facts to which the diligent pursuit of the inquiry sug- 
gested by the known facts would have led. But, while the fact of notice 
may be inferred from circumstances, yet the proof must be such as to affect 
the conscience of the purchaser, and fix upon him the imputation of mala 
fides. 

5. Fraud — May be proved by confessed bill. Where the bill contains definite, 

specific and express charges of facts constituting fraud, and the defendant 
fails to answer, and permits a decree pro confesso to be entered against him, 
the allegations of fraud are to be taken as true. 

Appeal from the Chancery Court of the City of Richmond. 

Affirmed. 

The opinion sufficiently states the facts. 

Coke & Pickrell, for appellant. 

Leake & Carter and Smith, Moncure & Gordon, for appellees. 

Riely, J., delivered the opinion of the court. 

It cannot be doubted upon the evidence that the pianos were obtained 
from the appellant by the appellee R. B. Lee under false pretenses. 
If the controversy were alone between him and the appellant, the 
transaction could not possibly be uphold. The fact that he bought the 
pianos with the express, as well as implied, representation that they 
were needed for sale in the regular course of trade, of which he was 
experiencing a strong revival, and endeavored by urgent letters and 
telegrams to hasten their shipment to supply sales and meet demands 
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for pianos, but promptly, after their arrival in Richmond, pledged 
them for loans of money at usurious rates of interest, removing many 
of them immediately upon their arrival directly from the depot to 
storage warehouses, where pledges of them were forthwith created, to 
say nothing of gross misrepresentations as to his financial condition and 
other inculpatory facts, is sufficient to stamp the affair with fraud. 

Proof of the fraud of a grantor or transferror of property is not 
sufficient, however, to avoid an assignment or transfer thereof, where 
valuable consideration has been paid, but it must be also proved that 
the grantee or transferee had notice of the fraud or evil design of his 
vendor. Wait, Fraud. Conv., sec. 271; Ar buckle v. Gates, 95 Va. 
802, 30 S. E. 496; Jones v. Simpson, 116 U. S. 609, 6 Sup. Ct. 538, 
29 L. Ed. 742; Lamar's Ex'r v. Hale, 79 Va. 147; Batcheldor v. 
White, 80 Va. 103; Snyder v. Grandstaff, 96 Va. 473, 31 S. E. 647. 

The respective answers of Crawford & Co. and Young Jones deny 
all knowledge of any fraud practiced by Lee in purchasing the pianos 
from the apellant, or of any fraudulent design in pledging the same to 
them for loans of money. The testimony of Pizzini, of the firm of 
Crawford & Co. , who was its financial manager, made the loans, and 
took the pledges to his firm, and of Jones also, was to the same effect. 
It was also shown that the pledges of pianos made to them, respective- 
ly, were for valuable consideration. They were given for loans of 
money actually made, and duly consummated according to law. 
Pledgees for value, without notice, are entitled to the same protection 
as other bona fide purchasers. Babcockv. Lawson, 4 Q. B. Div. 394. 

It was, however, earnestly argued that the pledgees had notice of 
facts that should have put them upon inquiry, and that the diligent 
pursuit of such inquiry would have conducted them to a knowledge of 
the fraud of their pledgor. 

It is very true that it is not necessary, in order to avoid a con- 
veyance or transfer of property upon a charge of fraud, to prove that 
the grantee or transferee had actual knowledge of the fraudulent intent 
of the party making the conveyance or transfer. There is no doubt 
that it is a principle of law, and a just one, that if a party has knowl- 
edge of facts and circumstances which are naturally calculated to 
excite suspicion in the mind of a person of ordinary care and prudence, 
and which would naturally prompt him to pause and inquire before 
consummating the transaction, and that such inquiry would have neces- 
sarily led to a discovery of the fact with notice whereof he is sought 
to be charged, he will be considered to be affected with such notice, 
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whether he made the inquiry or not. A knowledge of facts sufficient 
to put a person upon inquiry is equivalent, in contemplation of law, 
to actual knowledge by him of the hidden facts to which the diligent 
pursuit of the inquiry suggested by the known facts would have led. 
If he had made the inquiry, he would have discovered the fact with 
notice whereof he is sought to be charged, and, if he neglected to 
make the inquiry, his negligence cannot excuse him uj jn the ground 
of a want of notice. In neither case can he be considered a bona fide 
purchaser. Ferguson v. Daughtrey, 94 Va. 308, 26 S. E. 822; At- 
ivood v. Impson, 20, N. J. Eq. 156; Clements v. Moore 6 Wall, 312, 
18 L. Ed. 786; Wait, Fraud. Conv., sec. 379. 

But while the fact of notice may be inferred from circumstances as 
well as proved by direct evidence, yet the proof must be such as to 
affect the conscience of the purchaser, and must be so strong and clear 
as to fix upon him the imputation of mala fides. Vest v. Michie, 31 
Gratt 149; Arbuchle v. Gates, 95 Va. 802, 30 S. E. 496. 

It was proved that nearly all of the pianos in question were, im- 
mediately upon their arrival in Richmond, pledged to Crawford & Co. 
and Young Jones for loans of money, many of them being removed 
directly from the depot to storage warehouses for that purpose, and 
that others were so pledged shortly after their arrival, but there was 
an entire failure to affect the pledgees with knowledge of these facts. 
On the contrary, they deposed that they were wholly ignorant that 
any pianos were directly moved from the depot to storage warehouses 
to be pledged, but that such as they saw and examined before making 
the loans were in Lee's salesroom, and the others were represented by 
him to be in stock in the basement of his salesroom 

It appears that these loans were made at usurious rates of interest, 
and it was contended that this fact was sufficient in itself to put the 
pledgees upon inquiry, and that inquiry, if duly prosecuted, would 
have led to a discovery of the fraud of the pledgor. Let it be con- 
ceded, for the sake of argument, that this fact was sufficient to put the- 
pledgees upon inquiry. The question remains, upon what inquiry did 
it put them? What is the inference to be drawn from a willingness 
to borrow money at an exorbitant rate of interest and to pledge 
property to secure its payment? Does it do more than suggest that the 
borrower is in embarrassed circumstances or is perhaps insolvent? Let 
it be that it goes to the extent of suggesting insolvency, and that 
inquiry would have led to a discovery of that fact; still, insolvency 
alone does not prevent or vitiate a transfer of property for value. In- 
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solvency does not deprive the owner of the right to dispose of his 
property, unless the sale or transfer is made with the intent to delay, 
hinder, or defraud his creditors; and the law does not then invalidate 
the title of the purchaser or transferee, if the sale or transfer is for 
valuable consideration, and the purchaser or transferee has no notice 
of the fraudulent intent of the grantor. Ferguson v. Daughtrey, 94 
Va. 308, 26 S. E. 822; Williams v. Lord, 75 Va. 402; Mayo's Ex'r 
v. Carrington's Ex'r, 19 Gratt. 107; Wait, Fraud. Conv., sec. 239; 
Bump, Fraud. Conv., sec. 179, 183. 

It was contended, however, that the duty of inquiry would not stop 
at insolvency, but required that the pledgees should inquire whether 
the property proposed to be pledged was paid for, and that this would 
have led to the discovery that the pianos had not been paid for, and to 
the further discovery of the fraud committed in their purchase. The 
law of constructive notice does not impose on a purchaser such lati- 
tudinous inquiry upon mere knowledge that his vendor is in greatly 
embarrassed circumstances, or even that he is insolvent. It only 
imposes upon a purchaser such inquiry as is suggested by the facts 
which are known or disclosed in the transaction. There must be such 
a connection between the facts disclosed and the further facts to be 
discovered upon inquiry that the former may be said to furnish a rea- 
sonable and natural clue to the latter. To go beyond this would 
extend the doctrine of constructive notice beyond the limit it has been 
carried by the courts, and would, especially in the case of personal 
property, unduly hamper and embarrass its transfer, and interfere 
with the freedom of trade. Jones v. Smith, 1 Hare, 43; Ware v. 
Lord Egmont, 4 De Gex, M. & G. 460; Williamson v. Brown, 15 
N. Y. 334; Birdsallv. Russell, 29 N. Y. 220; Le Neve v. Le Neve, 
2 White & T. Lead. Cas. Eq., pt. 1, pp. 160-162; Wait, Fraud. 
Conv., sec. 379. 

There was an absolute sale of the pianos by Fischer to Lee, and the 
delivery of possession before the creation of the pledges. There was 
no reservation of title by Fischer, nor creation of any lien for unpaid 
purchase money. There is no doubt of the fact that there was an 
absolute parting by Fischer with all right of property in the pianos. 
It was not the case of a parting with the mere possession and not the 
title, in which case Lee would not acquire and could not transfer title 
to the property. Steamship Go. v. Burekhardt, 31 Gratt. 664; Wil- 
liams v. Given, 6 Gratt. 268. 

Jones deposed that he had no knowledge that the pianos were not 
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paid for. Pizzini testified that Lee told him that they were paid for; 
that they were on his hands, and he was unable to realize anything on 
them, and was in need of money; and it was proved that Lee had long 
been a large dealer in pianos and other musical instruments in the city 
of Richmond, and borne the reputation of being an honest and reliable 
man. Pizzini examined the records of the proper courts to ascertain 
if there were any liens on the property, but found none ; and the record 
contains no evidence that either of the pledgees was aware that the 
complainant claimed any debt against Lee for the purchase of the 
pianos, or that Lee owed anything for them. Crawford & Co. and 
Young Jones were without actual notice of the fraud of Lee, and were 
not chargeable by the law, under the circumstances shown, with con- 
structive notice thereof. 

It was further argued that the exaction of usurious interest, and the 
agreement of Lee to pay it, put the pledgees upon inquiry, and de- 
volved on them to prove that they were bona fide holders for value, 
upon the ground that a usurious contract is violative of the expressed 
policy of the State. In support of this contention, we were cited par- 
ticularly to Ramsdell v. Morgan, 16 Wend. 574 ; Saltmarsh v. Tuthill, 
13 Ala. 390; Carlisle v. Hill, 16 Ala. 398. 

The answer to this position, in the first place, is that the pledges 
were clearly shown to be upon valuable consideration ; and in the next 
it appears that, at the time of the decision of the first-named case, the 
statute of New York not only avoided all contracts for usurious loans, 
but declared that "all deposits of goods, or other things whatsoever, 
upon a usurious consideration, shall be void. ' ' In that case, the auc- 
tioneer having received the goods upon an advance of money at usu- 
rious interest, the pledge of the goods was void, and he was without 
any right to withhold them. As to the other cases, the statute of 
Alabama also made usurious contracts as "to the whole interest" 
likewise "void and of no effect." But in Virginia no part of a usu- 
rious contract is void, but by statute is only "deemed to be for an 
illegal consideration as to the excess beyond the principal amount so 
loaned or forborne." Code, sec. 2818; Munford v. McVeigh' s Adm* r, 
92 Va. 446, 454, 23 S. E. 857. 

The difference between the statutes of those States and our own 
renders inapplicable the principle of those decisions to the case before 
us, but, if their applicability were conceded, we would still be con- 
fronted with the question as to the inquiry devolving upon the pledgees. 
No rule can be laid down upon the doctrine of inquiry with respect to 
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constructive notice, except that there must be such a connection be- 
tween the facts known or disclosed and those to be discovered upon 
due inquiry that the former can be said to constitute a reasonable clue 
to the latter, for the extent of the inquiry to be made in any case de- 
pends necessarily upon the known or disclosed facts. Ample provision 
is made by statute for the reservation of title to, or the creation of 
liens upon, personal property, and a mere agreement to pay usurious 
interest upon a loan of money, and to pledge for its repayment per- 
sonal property, in the possession of and claimed by the borrower to be 
his own, in addition to the obvious propriety of examining the public 
records for liens upon or defect of title to the property, is not sufficient 
to require him to go further, and inquire into the motives and pur- 
poses of the borrower in procuring the loan, without the knowledge of 
other facts to put him upon such inquiry. It would be going too far 
to hold that such an agreement, by itself, imposed upon the pledgee 
the duty of inquiring into the source of the title of the pledgor to the 
property, from whom he acquired it, the facts and circumstances of its 
acquisition, and, if by purchase, whether he has paid for it, and the 
disposition intended to be made of the loan. 

The trustees in the deed of assignment of February 8, 1895, Sol. 
Cutchins and Jackson "Brandt, are, under our decisions, purchasers for 
value (Arbuckle v. Gates, 95 Va. 802, 30 S. E. 496, and Chapman v. 
Chapman, 91 Va. 400, 18 S. E. 913), and the burden of proof was 
therefore upon the complainant to prove that they had notice of the 
fraud of Lee. 

Cutchins in his answer denied all knowledge of the fraud alleged in 
the bill, and also testified that he had no knowledge that the pianos 
had not been paid for, or that the complainant had any claim against 
Lee for them. He also testified that he knew nothing whatever of 
Lee's financial condition, and there was no evidence to the contrary. 
He learned from Lee, during the preparation of the deed of assign- 
ment, that he had pledged some few pianos to Young Jones, and that 
he had the right to redeem them. He learned nothing further of the 
nature or extent of the pledges, but in order to save for the benefit of 
the creditors any right possessed by Lee, after specifying in the deed 
of assignment the stock of pianos, musical instruments, and merchan- 
dise in his store, added the clause, "as well as all pianos, organs, and 
other merchandise owned by him and temporarily stored elsewhere," 
in order to cover any pianos that had been pledged, which provision 
would clearly have the effect to vest them in the trustees, if the 
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pledges or any of them were invalid. Brandt, the other trustee, did 
not answer the bill, because, as he testified, he did not regard himself 
as having accepted the trust, and certainly had not acted, as Cutchins 
was appointed on the same day receiver in a suit to wind up the trust; 
but he testified, being called as a witness for the complainant, that he 
was ignorant of any fraud whatever, though admitting that he was 
aware of Lee's financial straits. The evidence, without going into a 
more extended discussion of it, is insufficient to deprive the trustees of 
the position of being bona fide purchasers for value. 

The amended bill, which was filed for the express purpose of 
making the First National Bank a party defendant, and having re- 
scinded a pledge made to it by Lee of three of the pianos purchased 
from the complainant, charges specifically that the bank knew of the 
insolvency of Lee, that the complainant had not been paid for the 
three pianos pledged to it, and that they were bought by Lee for sale 
in the regular course of business, but that they were removed by him 
from the railroad depot upon their arrival at Richmond to a storage 
warehouse, and pledged for a loan of money. These allegations are 
definite, specific, and express charges of facts constituting fraud. The 
bank filed no answer. The bill was therefore taken for confessed, and 
the said allegations were to be treated as true. Price v. Thrash, 30 
Gratt. 515; Welshv. Solenberger, 85 Va. 441, 8 S. E. 91. 

The complainant would be entitled to have the pledge to the bank 
of the three pianos set aside, and the same restored to it, but for the 
specific provision in the deed of assignment, heretofore adverted to, 
conveying " all pianos owned by Lee and temporarily stored else- 
where," as well as those in stock in his store, to the trustees; but they 
being, as we have seen, bona fide purchasers for value, the invalidity 
of the pledge to the bank cannot operate to the benefit of the com- 
plainant. 

Upon a consideration of the whole case, the decree appealed from 
must be affirmed. Affirmed. 

NOTE. — The opinion in this case presents with fullness and accuracy several 
important principles touching fraud upon creditors, and the rights of bona fide 
purchasers. As will be seen from the head-notes, however, there were no novel 
principles involved. 



